A. The future is a foreign country: the infeasibility of reliance upon traditional practice Any teaching practice must be informed by some model, or models, of learning. There must be some "theory" of how teaching brings about learning. The model of learning that informs practice does not have to be articulate, or logically coherent, or empirically sound. Cultural transmission within formal social institutions obviously pre-dates modern learning theory, there are texts from Pharaonic times that deal with formal teaching and learning. Naïve models of learning tend to view the problem as one of transmission from teacher to student. Sophisticated models recognise the need to rediscover or recreate meaning in the process of communication between teacher and learner.
further action that reflection takes place, and it is the quality of this reflection that determines the educational benefits that are derived from the experience.
The model informing Dewey"s pragmatism was the experimental method which he generalised. Dewey placed inquiry at the centre of his analysis of knowledge. 4 These features made his methodology open ended, his pragmatism was provisional in its conclusions. Furthermore, his methodology was informed by his belief in progress, not as a preordained destiny but as a realisable potential, and progressive or developmental assumption also precluded his asserting any final arrival of truth.
These philosophical concerns fed into Dewey"s approach to the process of education.
For Dewey learning is something a learner does in the course of attempting to achieve some goal. Dewey expressed this as learning through experience, essentially learning that is motivated by needing the knowledge or technique learnt in order to overcome some problem encountered in moving towards a desirable goal. The educative process works best when the goal is spontaneously that of the learner. The role of the educator is to direct the process, direction that is informed by the educator"s expertise, so that it might have the best educational outcome. Education for Dewey was the joint endeavour to achieve a goal, using whatever resources of native wit, or accumulated knowledge, available to the partners in the endeavour.
Dewey saw education as a process that over time brought about developmental progression in the learner. He viewed education as centred on the development of the 4 For Dewey "knowledge" is the product of inquiry, and "inquiry": "is the directed or controlled transformation of an indeterminate situation into a determinately unified one". John Dewey, Logic: The Theory of Inquiry (1938) , Holt, Rinehart and Winston, Inc: in McDermott, at p. 226 supra n. 1.
learner as a self-conscious problem solver. Just as pragmatism did not aspire to ultimate truth, the educative process had no natural terminus.
The educational process obviously operates in a social setting, and is justified by social needs. The development of the individual learner was not opposed to, but an aspect of, the reproduction of society, and its distinctive culture. Dewey in the early years of the twentieth century in the United States of America was writing in a period of tumultuous social and technical transformation, an age of change. Any model of education that tried to limit itself to the knowledge of the last generation was palpably inadequate, and Dewey"s educational theory reflected this.
Emphasis upon the learner, an emphasis displayed to a marked degree by Dewey, and the need to teach with relevance to the learner, the very core of Dewey"s approach, are clichés of modern educational discourse. The social basis of education has been brought home by developments in Higher Education that have emphasised the accountability and economic utility of educational institutions. Social and economic uncertainty are as prevalent today as 100 years ago. The consensus is that it is not the actual information taught but the ability to find and intelligently use information for the solution of problems that is of the essence for Higher Education today. In short,
we live in an age that is profoundly post-Dewey. Our discussions about education are suffused with ideas, approaches, and even language that are derived from the work of Dewey. However, the argument of this article goes beyond suggesting that familiarity with the work of Dewey illuminates modern education discourse. It is argued that an application of Dewey"s models of education and learning to contemporary practice in the Law School is useful.
Dewey can provide an alternative model to the classic "liberal" ideal of the undergraduate degree. 5 His approach to educational processes is broad enough to encompass educational goals at the highest levels of generality. This is despite the fact that in his writing and practice Dewey was primarily concerned with education within schools rather than Higher Education. Neither his model of learning, nor his approach to curriculum, was limited to children. Indeed, Dewey"s idea of the effects of education on the learner was:
6 "…the result of the educative process is capacity for further education"; and in similar vein his approach to the process of education was:
7 "(i) that the educational process has no end beyond itself; and that (ii) the educational process is one of continual reorganisation, reconstructing, (a statement of law is usually referred to as "correct" or "incorrect" rather than "true" or "false"). There is a harmonious approach to issues of validation of beliefs or statements in law and pragmatic thought. This tends to make pragmatic models of learning and educative processes a comfortable fit for legal education.
It is not necessary to rely upon arguments about types of reasoning and natural consilience. There is express textual confirmation in the work of Dewey of the concurrence of law and his epistemological approach. The following quote is taken from Logic: The Theory of Inquiry, the work in which Dewey explained his approach to knowledge. Knowledge for Dewey is that which inquiry produces, it is the product of a type of social activity rather than a belief that has peculiar qualities (i.e. a belief Thus, the approach of Dewey to educational process is very likely to be adaptable to legal education because he started with law as an exemplar and generalised typical aspects of legal practice. Applying Dewey to legal education is to reverse the process, moving from general to specific.
Law and pragmatic philosophy share a tendency to use social purposes as the source of a "telos" in a teleological pattern of reasoning. In other words law and pragmatic philosophy each seek justification by social purposes or values. In this they can share a common weakness, of treating the social "good" as given and focussing entirely upon the means to achieve the "good". This can produce a social engineering or technocratic view of problems that can be authoritarian in its impact. However, this common feature can also generate a common strength, providing the nature of the social "good" is recognised as disputable. It allows for, in terms of generality, a mid level range of "ought" to be identified which is a crucial area for law. The focus is not upon the nature of the ultimate "good", this question is pitched at too high a level of generality. Such issues fall more comfortably into discourses not in law but in politics or ethics or philosophy. Nor is the focus on the unique features of the specific disputants, this would be at too low a level of generality, an approach castigated by
Llewellyn as "fireside equities". 
D. Teaching law through a problem solving paradigm
If education proceeds by searching for the solution to a problem, and law is determined at the level of "ought" by the manner in which it addresses a problem, then the process of solution seeking can be the elucidation of the law. Traditional legal educational practice reflects this by the stress it puts upon the problem question.
The law is understood in its operation not by its exposition. In order to demonstrate understanding we require the application of law to imaginary factual scenarios. Our practice as legal educators has been to teach (and assess) through a consideration of how law impacts upon (fictional) legally responsible agents.
The problem question approach to learning the law is certainly consonant with an experiential model, although it is not the same. It demands an imaginative and empathic act from the learner, although our practice does not always recognise this, nor does it always allow for the difficulties such a projection poses for students. 16 It requires the student to adopt the view of a fictional character and it imposes a problem upon the learner rather than accepting the learner"s problem as the source of the process. It uses a static problem scenario. The situation is not open to redefinition in the course of the process, the client will not change their views, new evidence will not be available, alternative solutions to the conflict will not be capable of being created, 16 Essentially the problem scenario invites the student to adopt a particular standpoint through the rubric "advise x". The problem question and the clinical problem are capable of being viewed as points upon a continuum. The nature of the continuum can be described as a "problem solving", or "instrumental", or "teleological", or "pragmatic", or "inquiry based" activity. Placing educational practice onto such a continuum suggests Dewey can be used to move from a familiar position towards a more satisfactory position. As is appropriate the possibility is transformation rather than revolutionary. The analysis also allows us to discriminate between the different aspects of the problem question and clinical continuum.
Below is a schematic for reviewing legal education practice in the light of the problem solving or inquiry based model of Dewey. This analysis was derived from Dewey by the author. 17 As argued above change in legal education is inevitable. The schematic is intended to provide an evaluative continuum for assessing change and for enhancing coherence in the process of change. The schematic has seven operations.
(i) Imposing an educational purpose on the problem.
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The teacher has to decide at some time what the educational purpose of the problem is for the student. This educational purpose is not the same as the purpose of the student in trying to "solve" the problem. It is a "meta" purpose, the purpose of the purpose.
Hence, one might design a problem scenario in which a student is asked to help someone remain in occupation of his home. However, the educational purpose ultimately served might be an understanding by the student of the operation of the law of mortgages. One aims to achieve the "meta" purpose in the student"s cognition through the student pursuing her immediate purpose, a purpose that is achieved by addressing the immediate concrete problem. Deciding what the problem is "for" is always necessary. However, the degree of control possible over the content of the problem can vary. The problem may be designed solely for its educational purpose, or the educational purpose may be imposed upon a problem that is not directly under the control of the teacher.
Identification of the issues raised by the problem is not inherent but imposed. about. Who imposes, and why, the particular level of analysis that is imposed, and how the imposition is effected, are all questions of importance. If the student feels involved in this process then that student is far more likely to feel personally involved in the educative process. If the student does not understand what the problem is "about", why it is "about" the issues identified by the teacher, then the material is probably going to be perceived as randomly arranged. Ideally students are led to making an appropriate classification of the problem for themselves. Without guidance the problem is unlikely to be a useful learning opportunity. There are strong pressures towards an authoritative imposition of meaning by the teacher upon the learner, such authoritative imposition economises on resources, and allows for maximum standardisation.
One advantage of a live clinical approach to problem selection is that the process of imposing meaning upon the problem is both apparent and negotiated. Students tend to want to help clients. The imposition of meaning is mediated by the question: "how can you help them as a lawyer?" The imposition of meaning through social role seems to be natural to people, it does not feel arbitrary because it is informed by social practice. When the problem is wholly the conceit of the teacher there is a real risk of authorial blindness: "it is about what I say it is about because I wrote it about that".
As the imposition of meaning occurs before the student ever becomes involved there can be no negotiation of meaning, it must be imposed by fiat.
(ii) Formal classification of the elements of the problem
The lawyer imposes a classification on social activity, and thereby seeks to control it.
People go shopping, or catch a bus. Law imposes its own formal names onto such activities, and then reifies. Lawyers "see" a "sale of goods", instigated by an "offer" effected by passing an item to the operator of a cash register for scanning, or a "contract for services" instigated by an "offer" effected by a pensioner showing his bus pass to the bus driver. It will be recalled that it was this aspect of law that Dewey used as an illustration of what he considered to be a general characteristic of human reasoning.
The classification takes place at different levels of generality and is effected by legal terms and concepts. It can be hard to perceive social activity without "perceiving" the formal classification once the process has been learnt, classification becomes unconscious. As people are self-conscious and know of law the classification has an effect upon social action. People alter their behaviour in response to their understanding of the law. This reflective aspect of law confirms the belief in a reified "offer" that led to a "contract" as a social fact a belief that the "offer" exists in the world, rather than as a formal quality imposed by lawyers on the social world.
Within a clinical model of education this classification is partially articulated in terms of work area. One assigns a client, or client problem, to matrimonial, or personal injury, or conveyancing etc. In traditional legal education classification tends not to be articulated at all. Rather it is assumed to be inherent in the "subject" being studied, and becomes ossified in stereotypical features of the problem question form.
Classification is often determinative of analysis, and it is an area that all current models tend to neglect or treat as non-teachable.
(iii) Discrimination
This might be termed the first stage of "legal analysis", and is often under-articulated.
The task is the selection of features present in the situation to focus upon, such features may be "factual" or "legal" or mixed. Selection is an active process that is driven by the purpose of selection e.g. client need, or the policy imperatives that are in operation, or by an awareness of the need to balance conflicting "goods", or by the demands of social efficiency or of fairness etc.
Typically a lot of the work of discrimination is carried out before the formal start of analysis -it is viewed as an issue of apprehension rather than one of reasoning.
Therefore, it is unusual to attempt to teach discrimination formally or to assess for it specifically. However, if the analysis does not proceed on the basis of an appropriate discrimination then it will be incoherent. It is very difficult to explain what is "obvious" in a situation when a student cannot "see" the same. Discrimination, the ignoring of most of the events that take place around us, is an essential and continuous part of our conscious functioning. Legal discrimination is necessary as unless some features are identified as the important or "material" features for law there can be no effective generalisation, and no law as opposed to due process.
Within clinical models discrimination is de facto considered in terms of process and information gathering. Within traditional models it is often implicit within accounts of "what the law is about", a generalised exposition intended to help students identify the important features of a situation.
(iv) Analysis
The centre of traditional practice, "formal" analysis of legal concepts made concrete in their application to particular facts. Analytically, it is a reversal of the classification stage of analysis, when social action was formalised by the imposition of legal classifications. It is the reflective aspect of the process of inquiry identified by Dewey, the legal formality will now impact upon the social reality. It is the formal aspects of the activity that will be determinative of its legal treatment.
This process is at the heart of the "black letter law" tradition in academic law. Often described as the "application" of the law. It proceeds by the use of a scheme of questions that are logically related to each other, and are derived from authoritative statements of the law. It is an analytical process, by which is meant it consists of the asking of a standard series of questions in a logical order. The basic pattern is algorithmic -keep going through the same process in correct order. Ideally the law is sufficiently articulated and discriminating that it can produce an answer through legal analysis in any set of circumstances. The re-iteration of a series of questions over a shifting set of circumstances generates a casuistic body of discourse. Usually, the answers to earlier questions in the series determine the order, or relevance, of later questions. The nature of the exercise is the manipulation of symbols, usually words.
The discourses generated by this type of analysis are typically legal. The language used is characteristic of legal discourse. The distinctive texts of common law legal culture, cases and commentaries, are exercises in this form of discourse. A belief that the discourse is independent of social activities -that the discourse is self-justifying and complete in itself -is an occupational hazard of the lawyer. This belief is surely untenable, and it has been denounced on many occasions. As a working hypothesis it allows for an intensity of focus that can produce legal work of the highest quality. As an article of faith it distorts reason and prevents the believer from apprehending the alternatives present in a situation.
The traditional model is as its strongest in this area. Indeed, the discourses produced from this stage of problem solving are "the law" in common understanding. Clinical models, operating at a lower level of generality, necessarily incorporate an analytical stage. However, it can be difficult to raise the level of generality, students can struggle to generalise and even to see the point of trying to generalise.
(v) Action
Traditional law school practice devotes very little attention to post analytical concerns. Although rubrics often direct that advice be given it is unusual for the content of the advice to be central. This relative neglect is not sustainable within a clinical setting. Although there is a danger that action might become stereotypical and pre-determined within a clinical setting there must be some form of action taken, even if it is giving up.
If Dewey is correct and we learn in order to solve problems then neglect of the remedial aspect of law must make the study of law barren. If learners are predisposed to view information as meaningful so far as it is useful then neglecting the use of the law in solving problems undermines the educational process. It invites a view of the law as empty ritual and recitation, absent its social effects law is a badly written body of dogmatic belief.
(vi) Result
Obviously, the taking of action leads to some response or is futile. This aspect of the study of law is often woefully neglected. Even clinical modes of delivery often fail to fully take into account the radical uncertainty that surrounds professional action.
Within the traditional law school this aspect of law is sometimes treated in the guise of "effectiveness" of law.
Learners do not take action merely from the need to express themselves. The action is directed towards an end, the solution of a problem. The most convincing lessons are those that come from the success or failure of actions directed towards some purpose.
The reality for clients, legal practitioners, legislators, and for legal scholars is that law and legal processes will often not produce the results desired for a thousand and one reasons. However, almost universally the treatment of responses to legal actions, such as doctrinal developments, is as an expositive tool rather than as focus of inquiry.
E. Conclusion
Dewey offers legal scholars a theory of learning that is influential, consonant with the instincts of many legal scholars, and is consistent with the substantive materials that law schools are concerned with. Furthermore, his model allows us to integrate accounts of legal education and compare the strengths and weaknesses of alternative modes of delivery of legal materials. This is of particular value as there is a strong and irrational tendency to view modes of delivery as determined by "stage" of legal
